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2013 -- S0229

STATE OF RHODE ISLAND

IN GENERAL ASSEMBLY

JANUARY SESSION, A.D. 2013

AN ACT

RELATING TO LABOR AND LABOR RELATIONS -- WORKERS' OMPENSATION --
BENEFITS

Introduced By:Senator James E. Doyle

Date IntroducedFebruary 06, 2013

Referred ToSenate Labor

It is enacted by the General Assembly as follows:
SECTION 1. Sections 28-33-18 and 28-33-20 of theddsd Laws in Chapter 28-33
entitled "Workers' Compensation - Benefits" areebgramended to read as follows:

28-33-18. Weekly compensation for partial incapacity. -- (a) While the incapacity for

work resulting from the injury is partial, the erapér shall pay the injured employee a weekly

compensation equal teeventyfive-percent{(75%pighty-five percent (85%pf the difference

between his or her spendable average weekly bageswearnings, or salary before the injury as
computed pursuant to the provisions of section 24, and his or her spendable weekly wages,
earnings, salary, or earnings capacity after tbat, not more than the maximum weekly
compensation rate for total incapacity as set famtlsection 28-33-17. The provisions of this
section are subject to the provisions of sectioi328.8.2.

(b) For all injuries occurring on or after Septemid, 1990, where an employee's
condition has reached maximum medical improvemedtthe incapacity for work resulting from
the injury is partial, while the incapacity for vkoresulting from the injury is partial, the
employer shall pay the injured employee a weekiypmensation equal to seventy percent (70%)
of the weekly compensation rate as set forth irssation (a) of this section. The cogrby—in-its
diseretion,shall take into consideration the performance of theleyge's duty to actively seek
employment in scheduling the implementation ofré@uction. The provisions of this subsection

are subject to the provisions of section 28-33-18.2
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28-33-20. Computation of earnings. -- (a) For the purposes of this chapter, the average

weekly wage shall be ascertained as follows:
(1) For full-time or regular employees, by diviginhe gross wages, inclusive of

overtime pay; provided, that bonuses and overtimall sbe averaged over the length of
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employment but not in excess of the preceding-fifty (52) week period, earned by the injured
worker in employment by the employer in whose senhe or she is injured during the thirteen
(13) calendar weeks immediately preceding the waekhich he or she was injured, by the
number of calendar weeks during which, or any partof which, the worker was actually
employed by that employer, including any paid vacatime. In making this computation,
absence for seven (7) consecutive calendar ddkisugh not in the same calendar week, shall be
considered as absence for a calendar week. Whamtplyment commenced otherwise than the
beginning of a calendar week, the calendar weekveagkes earned during that week shall be
excluded in making the above computation. Wherethployment previous to injury as provided
above is computed to be less than a net period@{2) calendar weeks, his or her weekly wage
shall be considered to be equivalent to the avenagpkly wage prevailing in the same or similar
employment at the time of injury except that wharemployer has agreed to pay a certain hourly
wage to the worker, then the hourly wage so aguped shall be the hourly wage for the injured
worker and his or her average weekly wage shatidmeputed by multiplying that hourly wage
by the number of weekly hours scheduled for futigiwork by full-time employees regularly
employed by the employer. Where the injured emmdyas worked for more than one employer
during the thirteen (13) weeks immediately precgdiis or her injury, his or her average weekly
wages shall be calculated upon the basis of wageee from all those employers in the period
involved by totaling the gross earnings from akt #mployers and dividing by the number of
weeks in which he or she was actually employedriyyenployer, in the same manner as if the
employee had worked for a single employer and, gicethe case of apportionment of liability
among successive employers as provided in sec8eé8¥B, the employer in whose employ the
injury was sustained shall be liable for all betsefirovided by chapters 29 -- 38 of this title. A
schedule of the computation of the average weeklgenn compliance with this section shall be
a necessary part of the memorandum of agreemeniredgby section 28-35-1. Where the
employer has been accustomed to paying the emplaygem to cover any special expense
incurred by the employee by the nature of his ar draployment, the sum paid shall not be
reckoned as part of the employee's wages, earnimgsalary. The fact that an employee has
suffered a previous injury or received compensafmna previous injury shall not preclude
compensation for a later injury or for death; butdietermining the compensation for the later
injury or death, his or her average weekly wagedl &fe any sum that will reasonably represent
his or her weekly earning capacity at the timehef fater injury, in the employment in which he
or she was working at that time, and shall be adiat according to, and subject to the limitations

of, the provisions of this section. In computing #werage weekly wages earned subsequent to
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the first injury, the time worked and wages earpedr to that injury shall be excluded.

(2) In occupations that are seasonal, the "averagily wage" means one-fifty second (
1/52) of the total wages which the employee hasezhduring the twelve (12) calendar months
immediately preceding the injury.

(3) "Wages of an employee working part-time" metigsgross wages earned during the
number of weeks so employed, or of weeks in whiehémployee worked, up to a maximum of
twenty-six (26) calendar weeks immediately precgdire date of injury, divided by the number
of weeks employed, or by twenty-six (26), as theecmay be. "Part-time" means working by
custom and practice under the verbal or writtenleympent contract in force at the time of the
injury, where the employee agrees to work or iseetgd to work on a regular basis less than
twenty (20) hours per week. Wages shall be caledlas follows:

(i) For part-time employees, by dividing the gragages, inclusive of overtime pay;
provided, any bonuses and overtime shall be avdrager the length of employment but not in
excess of the preceding fifty-two (52) week periedrned by the injured worker in employment
by the employer in whose service he or she is a@djwiuring the twenty-six (26) consecutive
calendar weeks immediately preceding the week iictwhe or she was injured, by the number of
calendar weeks during which, or any portion of white worker was actually employed by that
employer, including any paid vacation time. In nmakihis computation, absence for seven (7)
consecutive calendar days, although not in the seatendar week, shall be considered as

absence for a calendar wedéhvertime pay shall be averaged over the twenty®8 weeks

preceding the injury and added to the average wee&fje.When the employment commenced

otherwise than the beginning of a calendar weekgctlendar week and wages earned during that
week shall be excluded in making the above comjmmntaiVhen the employment previous to
injury as provided above is computed to be lese thaet period of two (2) weeks, the weekly
wage shall be considered to be equivalent to tieeage weekly wage prevailing in the same or
similar employment at the time of injury excepttthehen an employer has agreed to pay a
certain hourly wage to the worker, then the howge so agreed upon shall be the hourly wage
for the injured worker and his or her average weakdge shall be computed by multiplying that
hourly wage by the number of weekly hours agreexhup the contract of hire.

(i) In the event the injured employee had conemtrremployment with one or more
additional employers at the time of injury, the r@ge weekly wage shall be calculated for the
twenty-six (26) calendar weeks preceding the weekhich the employee was injured upon the
basis of wages earned from all those employerdiénpteriod involved by totaling the gross

earnings from all the employers and dividing by thember of usable weeks the employee
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actually was employed by that employer, in the samaaner as if the employee had worked for a
single employer; provided, in the case of apportient of liability among successive employers
pursuant to section 28-34-8, the employer in whasploy the injury was sustained shall be
liable for all benefits provided by chapters 2938 of this title. In the case that the injured
employee's other employer is a full-time employke average weekly wage shall be calculated
according to subdivision (1) for the thirteen (ta8)endar weeks immediately preceding the week
in which he or she was injured. Calculations fortyiane employment shall be calculated
separately for the twenty-six (26) calendar weeksédiately preceding the week of injury. A
schedule of computation of the average weekly wagsompliance with this section shall be a
necessary part of the memorandum of agreementreeljoy section 28-35-1.

(i) Where the employer is accustomed to payihg employee a sum to cover any
special expense incurred by the employee by theeatf the employment, that sum shall not be
reckoned as part of the employee's wages, earnimgsalary. The fact that an employee has
suffered a previous injury or received compensafmna previous injury shall not preclude
compensation for a later injury or for death. Itedmining the compensation for the later injury
or death, the average weekly wage shall be anytsatiwill reasonably represent the employee's
earning capacity at the time of the later injurythe employment in which he or she was working
at that time, and shall be derived according td, gubject to, the limitations of the provisions of
this section; provided, that in computing the ageraveekly wages earned subsequent to the first
injury, the time worked and wages earned priohad injury shall be excluded.

SECTION 2. This act shall take effect upon passagé shall apply retroactively,

regardless of the date of injury.

LC00580 - Page 5 of 6



EXPLANATION
BY THE LEGISLATIVE COUNCIL

OF

AN ACT

RELATING TO LABOR AND LABOR RELATIONS -- WORKERS' OMPENSATION --
BENEFITS

*k%k

This act would change the spendable base wagelat#tufrom seventy-five percent
(75%) to eighty-five percent (85%) under the woskerompensation law. This act would also
make additional changes to the law relating toiglaricapacity.

This act would take effect upon passage and wapdyaretroactively, regardless of the

date of injury.
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