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2013 -- S 0458

STATE OF RHODE ISLAND

IN GENERAL ASSEMBLY

JANUARY SESSION, A.D. 2013

AN ACT

RELATING TO CRIMINAL PROCEDURE - NATIONAL CRIMINALRECORDS CHECK
SYSTEM

Introduced By:Senators McCaffrey, Felag, and Walaska

Date IntroducedFebruary 28, 2013

Referred ToSenate Judiciary

(Attorney General)

It is enacted by the General Assembly as follows:
SECTION 1. Title 12 of the General Laws entitledRI®IINAL PROCEDURE" is
hereby amended by adding thereto the following t@rap
CHAPTER 1.6

NATIONAL CRIMINAL RECORDS CHECK SYSTEM

12-1.6-1. Automated fingerprint identification sysem database. -The department of

attorney general may establish and maintain ann@ated fingerprint identification system

database that would allow the department to stack maintain all fingerprints submitted in

accordance with the national criminal records chesistem. The automated fingerprint

identification system database would provide for aromatic notification if, and when, a

subsequent criminal arrest fingerprint card is dttiech to the system and matches a set of

fingerprints previously submitted in accordancehwat national criminal records check. If the

aforementioned arrest results in a conviction, diepartment shall immediately notify those

individuals and entities with which that individued associated and who are required to be

notified of disqualifying information concerning tignal criminal records checks as provided in

the general laws. The information in the datalestablished under this section is confidential

and not subject to disclosure under the accessilibcprecords act, chapter 2 of title 38 of the

general laws.

12-1.6-2. Long-term health care workers. --The department of the attorney general
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shall maintain an electronic web-based system s@tafacilities, licensed under chapters 23-17,

23-17.4, 23-17.7.1 or section 23-1-52, requiredheck relevant reqistries and conduct national

criminal records checks of routine contact patiemiployees. The department of the attorney

general shall provide for an automated notice udisagized in section 12-1.6-1, to those facilities

if a routine contact patient employee is subsedyeaminvicted of a disqualifying offense, as

described in the relevant licensing statute. Theadeent of the attorney general may charge a

facility a one-time set up fee of up to one hundietiiars ($100) for access to the electronic web-

based system under this section.

12-1.6-3. Immunity from liability. -- The department of attorney general, the

department of health, or an employer who disq@sifan applicant from employment or

continued employment on the basis of a disquatificanotice as described in section 12-1.6-2 or

of a national criminal records check relating teqdialifying information shall not be liable for

civil damages or subject to any claim, demand, €afisaction, or proceeding of any nature as a

result of the disqualification.

12-1.6-4. Rules and reqgulations. Fhe department of attorney general may promulgate

rules and requlations to carry out the intent of dhapter.

SECTION 2. Section 23-1-52 of the General Laws a@er 23-1 entitled "Department
of Health" is hereby amended to read as follows:

23-1-52. Adult day care program licensure. {a) The director is authorized and

directed to establish a program for the licensuradult day care programs. "Adult day care
program" shall mean a comprehensive, nonresidgarigiram designed to address the biological,
psychological, and social needs of adults throughvidual plans of care that incorporate, as
needed, a variety of health, social and relateg@tservices in a protective setting. The director
is further authorized to promulgate regulationdh@r she deems necessary to implement these
provisions.

(b) Any person seeking employment in any adult dase facility licensed herein and

having routine contact with an adult day care ¢tl@mrhaving access to such a client’s belongings

or funds shall undergo a national criminal recoott®ck, which shall include fingerprints

submitted to the federal bureau of investigatioBI{fy the bureau of criminal identification of

the department of the attorney general or a degdnandor approved by the department of the

attorney general. The national criminal recordsckhghall be processed prior to or within one

week of employment. All persons who, as of Jul2d13, are already employed by an adult day

care facility and all persons who, as of such dateady provide services under this section shall

be exempted from the requirements of this sectomptirposes of their current employment only.
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All persons required to undergo a national crimimalords check under this section shall not be

required to comply with the provisions of this sewctif they provide their potential employer

with evidence that they have undergone a natiomalirtal records check in the preceding three

(3) years, but not before July 1, 2013, and they meruest from the bureau of criminal

identification a letter indicating if any disquaiiig information was discovered.

(1) The director may by rule, identify those pasis requiring national criminal records

checks. The employee, through the employer, spallyao the bureau of criminal identification

of the department of the attorney general for donat criminal records check. Upon the

discovery of any disqualifying information as de&fthin subsection 23-1-52(c) and in accordance

with rules promulgated by the director, the burefariminal identification of the department of

the attorney general shall inform the applicantwiriting of the nature of the disqualifying

information; and, without disclosing the naturetlod disqualifying information, shall notify the

employer in writing that disqualifying informatidras been discovered.

(2) An employee against whom disqualifying informaathas been found may provide a

copy of the national criminal records check todahaployer. The employer shall make a judgment

regarding the continued employment of the employee.

(3) In those situations in which no disqualifyimfarmation has been found, the bureau

of criminal identification of the department of thBorney general shall inform the applicant and

the employer in writing of this fact.

(4) The employer shall maintain on file, subjecinspection by the department of health,

evidence that statewide criminal records checks Haeen initiated on all employees seeking

employment between January 1, 2008 and June 3@, 20 the results of the checks. The

employer shall maintain on file, subject to inspmtiby the department, evidence that national

criminal records checks have been initiated oemibloyees seeking employment on or after July

1, 2013, and the results of those checks. Failumndintain that evidence may be grounds to

revoke the license or registration of the employer.

(5) The employee shall be responsible for the obstonducting the national criminal

records check through the bureau of criminal idieation of the department of the attorney

general or a vendor designated by the departmehgddttorney general.

(c) Information produced by a national criminalgsts check pertaining to conviction,

for the following crimes will result in a letter tihe employee and employer disqualifying the

applicant from employment: murder, voluntary maugt#er, involuntary manslaughter, first

degree sexual assault, second degree sexual afisiadiiiegree sexual assault, assault on persons

sixty (60) years of age or older, assault withnht® commit specified felonies (murder, robbery,
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rape, burglary, or the abominable and detestaldeesr against nature), felony assault, patient

abuse, neglect or mistreatment of patients, burglirst degree arson, robbery, felony drug

offenses, felony obtaining money under false praenfelony embezzlement, abuse, neglect

and/or exploitation of adults with severe impairmserexploitation of elders, felony larceny, or

felony banking law violations, or a crime underts®et 1128(a) of the Social Security Act (42

U.S.C. section 1320a-7(a)). An employee againstmvbisqualifying information has been found

may provide a copy of the national criminal recocti&ck to the employer who shall make a

judgment regarding the continued employment ofeimployee. For purposes of this subsection,

“conviction” means, in addition to judgments of wmtion entered by a court subsequent to a

finding of quilty or a plea of quilty, those instes where the defendant has entered a plea of

nolo contendere and has received a sentence oftmpkand those instances where a defendant

has entered into a deferred sentence agreementheittttorney general.

SECTION 3. Sections 23-17-34 and 23-17-37 of thedBsd Laws in Chapter 23-17
entitled "Licensing of Health Care Facilities" dn@reby amended to read as follows:

23-17-34. Criminal records review -- Nursing facilies -- Home nursing care

providers and home care providers. -{a) Any person seeking employment in a nursindifiac

a home nursing care providégspice provideor a home care provider which is or is required to

be licensed, registered or certified with the depant of health if that employment involves
routine contact with a patient or resident withthe presence of other employees, shall undergo a

national criminal backgreundrecordscheckwhich shall include fingerprints submitted to the

federal bureau of investigation (FBI) by the burefariminal identification of the department of

the attorney general or a designated vendor apgrbyeghe department of the attorney general.

The national criminal records check sh&dl be initiated prior to or within one week of

employmentA

thereguirements-of-this-sectiohll persons who, as of July 1, 2013, are alreadpleyed by a

covered facility or provider and all persons whe,of such date, already provide services under

this chapter shall be exempted from the requiresnehthis section for purposes of their current

employment only. All persons required to undergmational criminal records check under this

section shall not be required to comply with thevisions of this section if they provide their

potential employer with evidence that they haveaengdne a national criminal records check in

the preceding three (3) years, but not before IuR013, and they may request from the bureau

of criminal identification a letter indicating ih& disqualifying information was discovered.

(b) The director of the department of health mayug identify those positions requiring

criminal baekgroundecordschecks. The identified employee, through the egeloshall apply
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to the bureau of criminal identification of tteate—policeorlocal-policedepartmentof the

attorney generafor a statewidenational criminal records checkEingerprinting—shal-ret-be

reguired.Upon the discovery of any disqualifying informattias defined in section 23-17-37 and

in accordance with the rule promulgated by the adiime of health, the bureau of criminal

identification of thestate-pelice-erthe-localpolidepartmentf the attorney generalill inform

the applicant, in writing, of the nature of theglialifying information; and, without disclosing
the nature of the disqualifying information, wilbtify the employer, in writing, that disqualifying
information has been discovered.

(c) An employee against whom disqualifying infotroa has been found mayovide

regquest-that- a&opy of thenational criminal records checlbackgroundrepertbe-setn the

employer who shall make a judgment regarding timicoed employment of the employee.
(d) In those situations in which no disqualifyimjormation has been found, the bureau

of criminal identification of thestate-pelice-orthe-local-polidepartment of the attorney general

shall inform the applicant and the employer, intwvg, of this fact.
(e) The employer shall maintain on file, subjeatinspection by the department of
health, evidence thatatewidecriminal records checks have been initiated oneaibloyees

seeking employmendfter betweenOctober 1, 199-and June 30, 2013&nd the results of the

checks.The employer shall maintain on file, subject top@stion by the department of health,

evidence that national criminal records checks haeen initiated on all employees seeking

employment on or after July 1, 2013, and the resoftthose checkd=ailure to maintain that

evidence would be grounds to revoke the licensegistration of the employer.

responsible for the cost of conducting the nati@mahinal records check through the bureau of

criminal identification of the department of thdéoahey general or a vendor designated by the

department of the attorney general.

23-17-37. Disqualifying information. --(a) Information produced by a criminal records

review pertaining to conviction, for the followingimes will result in a letter to the employee
and employer disqualifying the applicant from enyphent: murder, voluntary manslaughter,
involuntary manslaughter, first degree sexual dgssecond degree sexual assault, third degree
sexual assault, assault on persons sixty (60) ydaage or older, assault with intent to commit
specified felonies (murder, robbery, rape, burglasy the abominable and detestable crime

against nature) felony assault, patient abuse.enegk mistreatment of patients, burglary, first
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degree arson, robbery, felony drug offensdesseny—orfelony-bankinglaw—vielatiorfelony

obtaining money under false pretenses, felony emberent, abuse, neglect and/or exploitation

of adults with severe impairments, exploitatioretfers,or a crime under section 1128(a) of the

social security act (42 U.S.C. section 1320a-7(&)) employee against whom disqualifying
information has been found megguest-thaa copy of thenationalcriminal background-repert-be
sentrecords checkio the employer who shall make a judgment reggrdime continued
employment of the employee.

(b) For purposes of this section, "conviction" m&ain addition to judgments of
conviction entered by a court subsequent to ardmaif guilty or a plea of guilty, those instances
where the defendant has entered a plea of noloeedete and has received a sentence of
probation and those instances where a defendargrtased into a deferred sentence agreement
with the attorney general.

SECTION 4. Chapter 23-17 of the General Laws etitlLicensing of Health Care
Facilities" is hereby amended by adding theretdaliewing section:

23-17-60. Criminal records review - long-term cardéospital. —(a) For the purposes of

this section, a “long-term care hospital” shall meafacility as described in 42 U.S.C. section

1395ww(d)(1)(iv), which receives payment for ineati services it provides to Medicare

beneficiaries pursuant to 42 U.S.C. section 139%mw(

(b) Any person seeking employment in any long-tezane hospital having routine

contact with a long-term care hospital patient avihg access to such a patient’s belongings or

funds shall undergo a national criminal recordsckh#hich shall include fingerprints submitted

to the federal bureau of investigation (FBI) by thereau of criminal identification of the

department of the attorney general or a designetedor approved by the department of the

attorney general. The national criminal recordsckh&hall be processed prior to or within one

week of employment. All persons who, as of Jul@13, are already employed by a long-term

care hospital and all persons who, as of such ddready provide services under this section

shall be exempted from the requirements of thifs@edéor purposes of their current employment

only. All persons required to undergo a natiomahmal records check under this section shall

not be required to comply with the provisions oistlsection if they provide their potential

employer with evidence that they have undergoneatiomal criminal records check in the

preceding three (3) years, but not before July0l,32 and they may request from the bureau of

criminal identification a letter indicating if ardisqualifying information was discovered.

(1) The director may by rule identify those posiBaequiring national criminal records

checks. The employee, through the employer, spallyao the bureau of criminal identification
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of the department of the attorney general for donat criminal records check. Upon the

discovery of any disqualifying information as defih in subsection 23-17-60(c) and in

accordance with the rule promulgated by the direch® bureau of criminal identification of the

department of the attorney general shall inform alpelicant in writing of the nature of the

disqualifying information; and, without disclosiribe nature of the disqualifying information,

shall notify the employer in writing that disqualiig information has been discovered.

(2) An employee against whom disqualifying informmathas been found may provide a

copy of the national criminal records report to ¢émeployer. The employer shall make a judgment

regarding the continued employment of the employee.

(3) In those situations in which no disqualifyimdfarmation has been found, the bureau

of criminal identification of the department of thdorney general shall inform the applicant and

the employer in writing of this fact.

(4) The employer shall maintain on file, subjecirtgpection by the department, evidence

that statewide criminal records checks have begiated on all employees seeking employment

between October 1, 1991 and June 30, 2013, ancksudis of the checks. The employer shall

maintain on file, subject to inspection by the dépant, evidence that national criminal records

checks have been initiated on all employees seekimgoyment on or after July 1, 2013, and the

results of those checks. Failure to maintain thatemnce would be grounds to revoke the license

or reqistration of the employer.

(5) The employee shall be responsible for the obstonducting the national criminal

records check through the bureau of criminal idieation of the department of the attorney

general or a vendor designated by the departmehgddttorney general.

(c) Information produced by a national criminalgets check pertaining to conviction,

for the following crimes will result in a letter thhe employee and employer disqualifying the

applicant from employment: murder, voluntary mauagt#er, involuntary manslaughter, first

degree sexual assault, second degree sexual afisiadiiiegree sexual assault, assault on persons

sixty (60) years of age or older, assault withnht® commit specified felonies (murder, robbery,

rape, burglary, or the abominable and detestalaeesr against nature), felony assault, patient

abuse, neglect or mistreatment of patients, burgl@mst degree arson, robbery, felony drug

offenses, felony obtaining money under false praenfelony embezzlement, abuse, neglect

and/or exploitation of adults with severe impairmserexploitation of elders, felony larceny, or

felony banking law violations, or a crime underts®et 1128(a) of the Social Security Act (42

U.S.C. section 1320a-7(a)). An employee againstmviisqualifying information has been found

may provide a copy of the national criminal recocti&ck to the employer who shall make a

LC01289 - Page 7 of 13
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judgment regarding the continued employment ofeimployee. For purposes of this subsection,

“conviction” means, in addition to judgments of wmtion entered by a court subsequent to a

finding of guilty or a plea of quilty, those inst@s where the defendant has entered a plea of

nolo contendere and has received a sentence odtmpkand those instances where a defendant

has entered into a deferred sentence agreementheittttorney general.

SECTION 5. Sections 23-17.4-27 and 23-17.4-30 ef @eneral Laws in Chapter 23-
17.4 entitled "Assisted Living Residence Licenska" are hereby amended to read as follows:

23-17.4-27. Criminal records review. --(a) Any person seeking employment in any

assisted living residence licensed under this adt fzaving routine contact with a resident or

having access to a resident's belongings or fuhdl sndergo anational criminal backgreund

recordscheckte which shall include fingerprints submitted to teeléral bureau of investigation

(FBI) by the bureau of criminal identification dig department of the attorney general or a

designated vendor approved by the department oftlweney general. The national criminal

records check shdlfie processed prior to or within one week of empleyt.Al-empleyees-hired

persons who, as of July 1, 2013, are already emdldy an assisted living residence and all

persons who, as of such date, already providecg=vinder this chapter, shall be exempted from

the requirements of this section for purposes efrtburrent employment only. All persons

required to undergo a national criminal recordsckhender this section shall not be required to

comply with the provisions of this section if thesovide their potential employer with evidence

that they have undergone a national criminal rezatteck in the preceding three (3) years, but

not before July 1, 2013, and they may request ftoenbureau of criminal identification a letter

indicating if any disqualifying information was dsvered.

(b) The director of the department of health mayulg identify those positions requiring
nationalcriminal backgroundecordschecks. The employee, through the employer, sipglly to
the bureau of criminal identification of tis¢ate-police-orlocal-policdepartmendf the attorney
generalfor a statewidenational criminal records checksingerprinting—shall-het-berequired.
Upon the discovery of any disqualifying informatias defined in section 23-17.4-30 and in
accordance with the rule promulgated by the direab health, the bureau of criminal

identification of thestate-police-orthe-localpolidepartmentf the attorney generalill inform

the applicant in writing of the nature of the dialifying information; and, without disclosing the
nature of the disqualifying information, will notifthe employer in writing that disqualifying
information has been discovered.

(c) An employee against whom disqualifying infotrna has been found magpguest

LC01289 - Page 8 of 13
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that provide a copy of thenational criminal background-report-be-sergcords checko the

employer. The administrator shall make a judgmegarding the continued employment of the
employee.
(d) In those situations in which no disqualifyiimjormation has been found, the bureau

of criminal identification (BCI) of thestate-police-erthe-local-polidepartment of the attorney

generalkhall inform the applicant and the employer intig of this fact.
(e) The employer shall maintain on file, subjeatinspection by the department of

health, evidence thastatewide nationakriminal records checks have been initiated on all

employees seeking employmdigtweerefter October 1, 1994and June 30, 2013and the results

of the checksThe employer shall maintain on file, subject topmstion by the department of

health, evidence that national criminal recordsckbehave been initiated on all employees

seeking employment on or after July 1, 2013, aedrdéisults of those checKksailure to maintain

that evidence would be grounds to revoke the ligasregistration of the employdf-+t-shall

charge-to-either the-employee—oremplovidie employee shall be responsible for the cost of

conducting the national criminal records check ulgio the bureau of criminal identification of

the department of the attorney general or a veddsignated by the department of the attorney

general.

23-17.4-30. Disqualifying information. -- (a) Information produced by a criminal

records review pertaining to conviction, for thdldaing crimes will result in a letter to the
employee and employer disqualifying the applicaramf employment: murder, voluntary
manslaughter, involuntary manslaughter, first degexual assault, second degree sexual assault,
third degree sexual assault, assault on persotys(6i%) years of age or older, assault with intent
to commit specified felonies (murder, robbery, rdpgrglary, or the abominable and detestable
crime against nature) felony assault, patient abosglect or mistreatment of patients, burglary,

first degree arson, robbery, felony drug offengeleny obtaining money under false pretenses,

felony embezzlement, abuse, neglect and/or exptwitaof adults with severe impairments,

exploitation of elders, feloniarceny-orfelony-bankinglaw-vielatiormr a crime under section

1128(a) of the social security act (42 U.S.C. secti320a-7(a))An employee against whom

disqualifying information has been foumeky—reguesthat a copy of the criminddackground

report-be-sentecords checko the employer who shall make a judgment regarttie continued
employment of the employee.

(b) For purposes of this section, "conviction" mgain addition to judgments of

LC01289 - Page 9 of 13
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conviction entered by a court subsequent to ardiaif guilty or a plea of guilty, those instances
where the defendant has entered a plea of noloeedete and has received a sentence of
probation and those instances where a defendargrtased into a deferred sentence agreement
with the attorney general.

SECTION 6. Sections 23-17.7.1-17 and 23-17.7.1f28@General Laws in Chapter 23-
17.7.1 entitled "Licensing of Nursing Service Agest are hereby amended to read as follows:

23-17.7.1-17. Criminal records review. -{a) Any person seeking employment in a

facility which is or is required to be licensedregistered with the department of health if that
employment involves routine contact with a patientresident without the presence of other

employees, shall undergo reational criminal backgreundrecordscheck, which shallnclude

fingerprints submitted to the federal bureau ofestigation (FBI) by the bureau of criminal

identification of the department of the attorneyne®l or a designated vendor approved by the

department of the attorney general. The nationalical records check shdbe initiated prior to,

or within one week of, employment

shall-be-exempted-from-thereguirements-of- thisa®dAll persons who, as of July 1, 2013, are

already employed by a covered facility and all ppsswho, as of such date, already provide

services under this chapter shall be exempt franrdélquirements of this section for purposes of

their current employment only. All persons requitedindergo a national criminal records check

under this section shall not be required to compith the provisions of this section if they

provide their potential employer with evidence tliay have undergone a national criminal

records check in the preceding three (3) yearsnbubefore July 1, 2013, and they may request

from the bureau of criminal identification a lettadicating if any disqualifying information was

discovered.

(b) The director of the department of health mby, rule, identify those positions

requiring national criminal backgreundrecordschecks. The employee, through the employer,

shall apply to the bureau of criminal identificattiof thestate-police-orlocal-policdepartmenof

the attorney generdbr a nationalstatewidecriminal records checleingerprinting-shall-net-be

reguired.Upon the discovery of any disqualifying informattias defined in section 23-17.7.1-20
and in accordance with the rule promulgated bydimector of the department of health, the
bureau of criminal identification of thetate-pelice-or-the-local-pelidepartmentf the attorney
generalwill inform the applicant, in writing, of the nat of the disqualifying information; and,
without disclosing the nature of the disqualifyingormation, will notify the employer, in
writing, that disqualifying information has beemsabvered.

(c) An employee against whom disqualifying infotraa under section 23-17.7.1-20(b)

LC01289 - Page 10 of 13
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has been found mayeguest-thaprovide a copy of thenational criminal background-repert-be

sent records checkto the employer who shall make a judgment reggrdime continued

employment of the employee.
(d) In those situations in which no disqualifyiimjormation has been found, the bureau

of criminal identification of thestate-pelice-orthe-local-polidepartment of the attorney general

shall inform the applicant and the employer, intiwg, of this fact.
(e) The employer shall maintain on file, subjeatinspection by the department of
health, evidence that criminal records checks hasen initiated on all employeeseeking

employment between October 1, 1991 and June 3@, 2iid the results of the checKhe

employer shall maintain on file, subject to inspatty the department of health, evidence that

national criminal records checks have been iniliate all employees seeking employment on or

after July 1, 2013, and the results of those chdeadure to maintain that evidence would be

grounds to revoke the license or registration efaémployer.

responsible for the cost of conducting the natiamahinal records check through the bureau of

criminal identification of the department of thdéoaney general or a vendor designated by the

department of the attorney general.

23-17.7.1-20. Disqualifying information. --(a) Information produced by a criminal

records review pertaining to conviction, for thdldaing crimes will result in a letter to the
employee and employer disqualifying the applicaninf the employment: murder, voluntary
manslaughter, involuntary manslaughter, first degexual assault, second degree sexual assault,
third degree sexual assault, assault on persotys(61%) years of age or older, assault with intent
to commit specified felonies (murder, robbery, rdpgrglary, or the abominable and detestable
crime against nature), felony assault, patient @bugglect or mistreatment of patients, first

degree arson, robbery, felony drug offenses;eny—orfelony-bankinglaw-vielatiorfelony

obtaining money under false pretenses, felony emiement, abuse, neglect, and/or exploitation

of adults with severe impairments, exploitationetiders, felony larceny, or felony banking law

violations or a crime under section 1128(a) of sbeial security act (42 U.S.C. section 1320a-

7(a))

(b) Information produced by mational criminal recordsreview check pertaining to

convictions for crimes other than those listedubsection (a) of this section shall entitle, but no

obligate the employer to decline to hire the a@pitc An employee against whom conviction

LC01289 - Page 11 of 13



information related to this subsection has beemdomayreguest-thaprovide a copy of the
national criminal background—+epert-be-sergcords checko the employer who shall make a
determination regarding the continued employmenhefemployee.

(c) For purposes of this section "conviction" nmgain addition to judgments of
conviction entered by a court subsequent to arigpdif guilty or a plea of guilty, those instances
where the defendant has entered a plea of nolcesdate and has received a sentence of
probation and those instances where a defendargritased into a deferred sentence agreement
with the attorney general.

SECTION 7. This act shall take effect on July 1120
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EXPLANATION
BY THE LEGISLATIVE COUNCIL

OF

AN ACT

RELATING TO CRIMINAL PROCEDURE - NATIONAL CRIMINALRECORDS CHECK
SYSTEM

*%k*k

This act would expand the type of criminal recoteck required for persons applying
to be routine contact patient employees in a l@ngifacility or provider.

This act would take effect on July 1, 2013.
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